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Anna Bradley
Chair
Solicitors Regulation Authority

By email only: Anna.Bradley@sra.org.uk 7 May 2024

Dear Anna,
Proposed Arrangements for Regulating Non-Authorised CILEX Members

| am writing to set out CILEx Regulation’s (CRL) views in response to the Solicitors Regulation
Authority’s (SRA) consultation on the proposed arrangements for the regulation of those
CILEX members who are not authorised to carry out any reserved legal activities, should
CILEX seek to re-delegate regulatory responsibility from CRL to the SRA.

In short, we have serious reservations about these proposals since they would not match the
current levels of consumer protection currently provided by CILEx Regulation. They also fail
properly to assign the costs of regulation on those who benefit from that regulation. For the
record, | should also repeat our view that CILEX'’s proposals to redelegate responsibility to the
SRA are unlawful, a view mirrored by the recent Justice Select Committee letter to the Lord
Chancellor.

CRL currently provides independent regulation for about 9000 paralegals and other
unauthorised legal professionals. This improves the levels of confidence consumers can have
in all CILEX members, since they are all subject to the same strong independent regulation,
in the public interest. Whilst we welcome the SRA’s decision to consult on these proposals,
we remain concerned about the merits of consulting currently, while the fundamental question
as to the lawfulness of CILEX’s proposals to re-delegate regulation remains unanswered. It is
a matter of public record that CRL considers the changes proposed by CILEX to be unlawful.
CRLU’s invitation to the LSB and CILEX to seek clarification through the courts remains open.

Turning to the specifics of the SRA’'s proposed arrangements for regulating non-authorised
CILEX members, we note that consideration of such arrangements was not included in the
proposals SRA consulted on in 2023. This was a significant omission and something CRL
highlighted in its comments at the time. While we welcome the fact that the SRA has listened
to and recognised the legitimate need to address this aspect of the proposal properly, it is
regrettable that this is only being addressed now. This gives the impression that the regulation
of the non-authorised CILEX members has been an afterthought, and not part of a
comprehensive, rational and well-thought-through proposal from the beginning.

Whilst we do not wish to make detailed comments on the specific 8 questions being asked
through the consultation, we should like to make the following points.
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Scope of regulation

The consultation states that 75% of CILEX members currently work in SRA-regulated firms.
Under the proposed arrangements, CILEX members would be regulated under the
SRA/CILEX Principles and Code. The consultation suggests this would be simpler for
consumers as they will only deal with one regulator and for firms that need to report an
employee, they will only need to do so the SRA, rather than CRL and the SRA as is currently
the case. However, we do not feel the proposals adequately address how the 25% of non-
authorised CILEX members who do not work in SRA regulated firms will be regulated, or
address the risk that the proposed arrangements may dilute the coverage and rigour of the
existing CRL regulatory arrangements and could result in consumer confusion regarding those
members who do not work in SRA regulated firms.

Costs and fees

The costs of regulating non-authorised CILEX members are not currently charged to those
members but are incorporated in the practising fees charged to authorised CILEX members.
We note that the SRA intend to maintain this arrangement. The SRA also indicate that they
expect the ongoing cost of the regulation element of the practising fees to CILEX authorised
members will not be higher than its present level. We believe this is a missed opportunity to
ensure those who benefit from regulation contribute towards the cost.

CRL has held the Practising Certificate Fee steady for a number of years and have offered
proposals for future reductions through considering whether all those who are regulated (both
authorised and non-authorised individuals) should contribute to paying for the cost of
regulation. Our view for some time is that the costs of regulation should be borne by those
who benefit from it. Charging the cost of regulation to unauthorised CILEX members is
currently prohibited under the CILEX bye-laws.

There needs to be greater transparency on the funding of the regulation of the unauthorised
CILEX members. This reflects the LSB’s comment in its decision notice on the CILEX/CRL
2024 PCF application where they stated:

“.we require improved clarity and transparency from CILEX and CRL about the
extent to which the practising fee collected from authorised persons is used to
fund costs relating to the regulation of non fee-payers.”

Continuing professional development

We note that SRA do not propose to take on CRL’s existing mechanisms for routinely auditing
CPD records on an annual basis. We believe this represents a significant dilution of the current
regulatory arrangements which ensures the public can have confidence in the ongoing
competence of those who are regulated.
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Furthermore, there is no detail in the consultation proposals of how the SRA would enable
these practitioners to continue to thrive. In its own proposals for change, CRL identified ways
in which we would champion the interests, role and profile of all practitioners within the CILEX
family and continue to support these practitioners’ professional development and progression
within their chosen career.

We continue to take the view that absorbing these practitioners within the SRA, with your
myriad of other priorities, would harm the development of an important group of legal
professionals to their detriment, consumer detriment and would not be in the public interest.

In summary, CRL cannot support the proposals set out in the consultation due to our
continuing concerns regarding the legality and legitimacy of CILEX’s overarching proposals.
We do not believe the public interest will be served and remain of the view that regulation by
a specialist regulator, best serves the public interest and that of regulated professionals.

A copy this consultation response will be published on CRL’s website.

Your sincerely,

Jonathan Rees
Chair
CILEx Regulation Ltd

c.c. Paul Philip @ SRA: paul.philip@sra.org.uk
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The Law Society’sresponse to the SRA consultation on Arrangements for Regulating
Non-Authorised CILEX Members Consultation

May 2024

1. The Law Society isthe independent professional body for solicitors in England and
Wales. We are run by and for our members. Our role isto be the voice of solicitors,
to drive excellence in the profession and to safeguard the rule of law. The Law
Society is also the approved regulator for the solicitor profession under the Legal
Services Act 2007. It has delegated its regulatory functions to Solicitors Regulation
Authority Limited (SRA), whose remit is limited to the regulation of the solicitor
profession under its constitutional delegation from the Law Society and its Articles
of Association.

Introduction

2. The following is a summary of our key points which are expanded on fully in the
body of thisresponse.

* The SRA should withdraw this and previous proposals around the
regulation of CILEX members to focus on its current core regulatory
responsibilities.

* Inrelation to these specific proposals, it is unnecessary to regulate non-
authorised persons on an individual basis, given the types of work
undertaken and the supervision arrangements and existing regulatory
oversight already in place.

» The adequacy of this consultation is questionable, there is once again a lack
of detail in the proposals, no evidenced case for change and key questions
are not addressed.

* These proposals, if implemented would have a significant and negative
impact on stakeholders, consumers, the wider public interest, and the
regulatory objectives, causing further confusion around the regulation and
authorisation of providers of legal services and consumer choice.

* CRLremains perfectly capable of the bespoke regulation of CILEX
membersin whatever way it sees fit.

3. When responding to this SRA consultation, we have had in mind the key points
made by CILEX and the SRA in their 2023 consultations on the regulatory
arrangements proposed for authorised CILEX members. Whilst we recognise that
the SRA does not wish to revisit these proposalsin this consultation, there is
nevertheless significant overlap. Once again, this consultation is premised on the
basis that the SRA is seeking views on proposed changesto itsregulatory
arrangements to enable it to regulate CILEX members should CILEX decide to
proceed with redelegation, thus removing from scope the question of whether this
is something the SRA should be doing? Thisis despite, or perhaps because of, the
SRA’s recognition that most responses to the first CILEX consultation from 2023
“expressed opposition to the overall idea of the SRA regulating CILEX members
and entities"?.

! https://www.sra.org.uk/globalassets/documents/sra/consultations/arrangements-sra-regulation-
cilex-members-consultation-response.pdf?version=4953b1 page 7
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Given the lack of support for the proposals in the earlier consultation it is
particularly disappointing that the SRA are once again declaring thisimportant
point of discussion out of scope, ignoring the genuine concerns of stakeholders.
Adding non-authorised CILEX members, who themselves will not contribute to the
costs of their own regulation and are not authorised, so do not require individual
regulation, regardless of CILEx Regulation Ltd (CRL)’s current role, further
exacerbates key issues raised in the previous consultation.

The proposal to expand regulatory scope even further is a departure from the
SRA’s current role regulating solicitors, who are authorised to engage in all
reserved areas of practice and exacerbates the issue of costs for authorised CILEX
members, who will have to bear the additional costs of this additional regulation,
when it is far from certain whether thisis a financially sustainable approach.

The SRA's insistence that it will regulate all CILEX members or none, means these
proposals must be looked at in conjunction. The ‘risk’ identified of having CILEX
members split between two regulators, isinvalid. It isno more arisk than those
individuals working in solicitor firms who then go on to qualify as solicitors, who
the SRA only regulate on an individual basis once they qualify. It is also not
necessary to have non-authorised CILEX members regulated at all. CILEX can deal
with them as a membership issue. Meanwhile, the risk to the quality of regulation
and reputation of the solicitor profession from the further dilution of the current
bespoke regulatory arrangementsis very real, despite the SRA’s refusal to
acknowledge it. With ongoing issues related to Axiom Ince, the SSB Group and the
SQE, thisis not the time to expand its regulatory remit. The risk of increased
consumer confusion is also very likely in our view, negatively impacting the
regulatory objective to protect and promote the interests of consumers, which the
SRA has a duty to uphold.

CRLs current regulation of these individuals relates to their membership of CILEX.
This could equally well be managed by CILEX as a membership role if they wish to
do so. The SRA already oversee many of these individuals who are employed in
SRA regulated entities and can use existing levers to remove their ability to work at
SRA regulated entities, as well as reporting these individuals to CILEX, which can
take its own actionsin relation to membership. There is no case presented in the
consultation for why individual regulation of non-authorised CILEX membersis
required in the way the SRA is proposing. If these individuals were to present a
genuine regulatory risk that must be addressed, then this would raise questions
about all the non-authorised, non-CILEX members who work in SRA regulated
firms, who no one is proposing to regulate but who may undertake similar if not
identical responsibilities.

This gives the strong impression that this, as with the previous consultations, are
being treated as a formality and that the proposals are a foregone conclusion.
Particularly since the proposals amount largely to intentions to adapt previous,
widely opposed, proposals to fit the intended new regulatory community. The
original proposals lacked necessary detail, and this exacerbates this situation
further. There is, in addition to previous concerns, no clear regulatory rationale for
the proposed changesin this case. The Law Society questions the adequacy of this
approach, which ignores the wider question of whether the SRA should be doing
this and ignores previous opposition and criticism to reproduce a very similar lack
of detail in proposals, thus ensuring that respondents are unable to fully engage.



9. We criticised the previous, parallel, CILEX and SRA consultations as failing to
provide adequate information, leading to significant gaps in the detail that is
necessary to make an informed response to the proposals. Thisis relevant here,
since some of the proposals are simply to apply the same proposals as were made
in the SRA's previous consultation. The Law Society does not consider the intention
to work out details at a later date to be an acceptable or sufficiently diligent
approach to proposals that signal significant and unprecedented changesto the
regulatory landscape introduced by the Legal Services Act and impact on all
members of both the Legal Executive and solicitor professions, as well as now,
other CILEX members.

10. A strong, evidence-based case would need to be made to justify such a change in
the regulation of the legal profession, which has not been presented either here or
in previous consultations. This was criticised by the Justice Select Committee in
recent hearings, and in the letter published following the conclusion of the
Committee’s work, in which the Committee stated it was “sceptical of the argument
that re-delegation and the proposed change to the titles of CILEX lawyer, from
Chartered Legal Executive to Chartered Lawyer, would represent a simplification
that would help consumers”2. We remain of the view, as expressed in our previous
responsess, that there is a significant risk of increased consumer confusion should
these proposals proceed.

11. In addition, the significant impact of these proposals on stakeholders, consumers,
and the wider public interest, is once again ignored. We remain concerned that
these proposals for the redelegation of CILEX’s regulatory functions to the SRA
could adversely affect the SRA’s ability to meet its duty to regulate the solicitor
profession in a way that supports and promotesthe regulatory objectives. The
impact assessments conducted by the SRA are insufficient to offer any reassurance.

12. Given the lack of any clear, evidence-based case for change being articulated, it is
concerning that CILEX, the SRA and the LSB are continuing to pursue the
proposed redelegation of CILEX's regulatory function.

CRL remains perfectly capable of the bespoke regulation of CILEX members. CRL
vehemently opposesthe proposed redelegation, noting that there have been no
regulatory failings on its part, as evidenced by the LSB’s most recent regulatory
performance review4 of CRL, which notes no areas of insufficiency. The LSB's report
notesthat CRL's ‘partial’ assessment rating is somewhat influenced by the dispute
between CILEX and CRL, which found failings on both sides, including their
technical governance, but nevertheless noted that CRL has maintained effective
regulation and continuesto progress towards meeting the standardsin full. In
contrast, the SRA is marked as ‘sufficient’, but the assessment does not take into
account the response to the Axiom Ince event, or the newer announcement of the
SSB Group events, which may alter this assessment.

2 https://committees.parliament.uk/publications/44017/documents/218057/default/

3 https://www.lawsociety.org.uk/contact-or-visit-us/ press-office/ press-releases/ sra-regulation-of-
cilex-could-risk-consumer-confusion

4 https://legalservicesboard.org.uk/our-work/regulatory-performance/current-regulatory-
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13. CRL has stated that it believes the legal advice the LSB's decision isbased on, that
says CILEX has the ability to redelegate regulatory function, is flawed and has
stated that it will seek to clarify thisin the Courts. This chimes with the Justice
Select Committee’s views that, “It is difficult to see how the 2007 Act can provide a
stable and efficient model for independent regulation when it is possible for an
approved regulator to decide to re-delegate regulatory authority to another
body.5"

14. The continued pursuit of these changesisin direct opposition to CRL, which risks
going against the LSB’s initial findings on the CRL/CILEX dispute® which stated that,
“the public and the profession is entitled to expect those institutionsto co-operate
respectfully and constructively in the public interest™. In addition, thiswork is
coming at a cost to the legal professions more widely, with the LSB noting “it was
resource intensive and time sensitive...(putting) not insignificant pressure on, and
challenge to, the LSB's resources alongside other priority work commitmentsg” and
seeking additional resources in its recent business plan to continue to work on this
area. A point noted by the Justice Select Committee, who were “struck by the costs
already incurred by CILEX, CLR, the SRA and the LSB, with the likelihood of more to
come”s,

15. The Law Society also notes the SRA's statement that it will work with the Law
Society to arrange the necessary changes to the Articles of Association to enable
the SRA to take on the regulation of CILEX members. The language used in the
consultation gives the impression that thisis merely an administrative issue to be
resolved. Instead, it is the case that the SRA requires the Law Society’s assent, and
that assent cannot be assumed. Thisis a matter for the Law Society’s Council to
discuss and come to a position on at an appropriate time, as and when full
information and materials are provided to it by the SRA. The discussions at Council
pertaining to the redelegation of CILEX's regulatory functions to the SRA so far
have indicated that the SRA should be prepared to receive a rejection of any such
request if not supported with a far better, well evidenced, case for change than is
made in this and previous consultation documents.

The Law Society’s view on additional requlation

16. In considering the wider scope of additional regulation we have determined the
following criteria, against which any proposals should be evaluated,
notwithstanding the points of opposition set out above.

« There should be a solid case for the need for reqgulation of any additional
persons - the SRA must show that the regulatory objectives will be
positively affected. Otherwise, it seems likely that increased costswill be
passed onto consumers and that there will therefore be a negative impact
on accessto legal services, and on those able to provide legal service.

5 https://committees.parliament.uk/publications/44017/documents/218057/d efault/

5 https://legalservicesboard.org.uk/our-work/investigations

" https://legalservicesboard.org.uk/wp-content/uploads/2023/04/LSB-Investigation-CILEX-and-
CRL-final-report-Publication.pdf

8 https://legalservicesboard.org.uk/wp-content/uploads/2023/12/LSB-Draft-Business-Plan-2024-
2025-Consultation-Document.pdf

9 https://committees.parliament.uk/publications/44017/documents/218057/default/
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A specific point of requlation at point of qualification must be adopted —
students with no qualifications should not be regulated. There must be a
consistent and specific standard against which an individual is regulated,
which exists for authorised legal executives and solicitors and presumably
will for chartered paralegals, but other levels of CILEX members,
particularly students will not have set standards and should not be
regulated, just as aspiring solicitors are not regulated or formally overseen,
until they qualify, which is the point at which this becomes necessary.

* Anyindividual requlated must pay for their own regulation - there should
be no cross-subsidy. In this case, either of solicitorsto CILEX members, or
of authorised CILEX membersto non-authorised CILEX members. This
wider principle ensures that any regulatory model is financially viable and
self-supporting.

17. Responses to the consultation questions below are made on the strict basis that
the Society firmly opposesthe SRA's proposals. The SRA should withdraw these,
and the previous, CILEX proposals and instead concentrate on its core regulatory
responsibilities. Thisis especially pertinent given the ongoing Axiom Ince/ SSB
Group situation and the announcement in April that 175 candidates had been
wrongly told they had failed the SQEL as a result of a failure to implement a
change in the way marks were presented.

Regulatory standards
Q1. Do you have any comments on the draft revised SRA CILEX Code of Conduct and its
application to non-authorised CILEX members?

18. We would agree with the principle that maintaining one common code of conduct
for all CILEX members, should the SRA be in the position of regulating all of them,
isalogical approach. Asnoted in the consultation, the breadth and depth of roles
undertaken by CILEX members means this will require a flexible, non-standardised
approach to enforcement, which will require additional resources for training staff
carrying out these roles.

Prior conduct and suitability
Q2. Do you agree with our proposed approach to applying the character and suitability
rules to applicants for CILEX membership and non-authorised CILEX members?

19. The proposalsto replicate existing requirements around making a prior conduct
declaration and an ongoing duty to declare any conduct issuesis a logical
approach. However, thisis currently a condition on membership of CILEX, and as
such could be managed and maintained by CILEX, with any issues found passed
on to the SRA for those who work in SRA regulated entities, or other. The
requirement to make declarationsto both the SRA and CILEX is an unnecessary
duplication.

20. Itislogical that the SRA would wish to apply its own character and suitability rules
to the required declarations.

Investigation and enforcement
Q3. Do you have any comments on any aspects of our approach to investigation and
enforcement of non-authorised CILEX members?



21. Asnoted, the approach to enforcement would need to be carefully balanced
against the roles and responsibilities undertaken by the individuals concerned. This
would likely require regular training for SRA staff and additional resources to
support thiswork, which must, as the consultation sets out, be funded by
authorised CILEX members. Thisis an additional burden on authorised CILEX
members, which is being imposed by CILEX and the SRA, since the costs of
transition and additional training must be borne as well as the ongoing regulatory
costs. We disagreed with the SRA’s assessment in the last consultation that these
proposed regulatory changes would not result in greater regulatory costs and
these additional proposals exacerbate this risk in our view.

22. The inability of the SRA to refer CILEX membersto the Solicitors Disciplinary
Tribunal (SDT), except using existing powers relating to non-solicitors in SRA firms,
remains an issue where individuals are concerned. The SRA must be clear about
whether it would seek to replicate the approach of the SDT within its own
processes for CILEX members. There seems a risk of the SRA being able to make
decisionsin a vacuum, without the opportunity for an outside appeal. Thisisnot a
system that can be remedied by the proposed internal appeals process.

23. By retaining the application of existing rules, enabling the SRA to bar unauthorised
employees from working in SRA regulated firms, on CILEX members, aswell as
applying the proposed new Code of Conduct, the SRA is creating a ‘dual
jurisdiction’ within its own systems. Where it applies, an individual could be subject
to parallel proceedings under both sets of regulation, which seems unduly
onerous, unnecessary, and liable to incur additional costs.

24. The SRA should be able to deal with CILEX membersunder one or the other
provision, particularly since where the individual is not employed by an SRA
regulated firm, or that provision does not apply, it isproposed that the individual
regulation only would apply. This suggests that the new Code should, for CILEX
members, replace the existing provisions in all instances.

Q4. Do you have any comments on the draft changes to the SRA Standards and
Regulations?

25. We have no additional comments to those previously set out in response to the
SRA’s consultation on the proposed regulation of authorised CILEX members.

Costsand fees
Q5. Do you agree with our proposed approach to the costs of regulating non-authorised
CILEX members?

26. We would reiterate here the points made above about the costs already incurred
and note the lack of detail in the proposals to enable a meaningful analysis of the
future, ongoing costs of these proposals. It can be assumed though that further
costs would result from the work required to put detail onto the skeleton proposals
put out by the SRA so far. There is also no clear information on expected costsas a
result of transitional arrangements, which are likely to be significant. Without
having any of this clarified the SRA is merely stating its beliefs, which is not a
sufficient basis on which to determine the scale of expected ongoing costs. We
would have expected to see the SRA produce a full, current financial disclosure of
CRLUs accounts alongside a 3-year financial plan and projection of costs as



27.

28.

29.

evidence. Since thiswas raised in response to the previous CILEX consultation, and
has not been addressed here by the SRA, we remain concerned about the lack of
information and robust appraisal of CRLs financial position.

The SRA has previously acknowledged that it is not able to forecast future costs
with confidence since it has not had access to information held by CRL. Therefore,
any assertion that costs will not be higher cannot be relied upon, and it seems
obvious that whatever previous assessment was made, is put under additional
strain by these new proposals to increase regulatory reach, without any additional
financial resources.

Whilst we recognise the intention to keep membership feeslow in the ‘earlier
levels’ of CILEX’s membership, by retaining CRL's current funding model, this
could be managed by forgoing the unnecessary individual regulation of these
members, leaving CILEX to manage them as a membership concern.

Before any change can be discussed, it is essential that the SRA can assure
stakeholders that ongoing regulatory costswill be at a manageable scale for itself
and those individuals who would be funding it. This remains the case for both
these arrangements and the previous proposals. We reiterate our concerns that the
proposals involve potentially serious financial risks for the SRA, and by extension
the Law Society and the solicitor profession. The SRA could be left regulating a
small number of authorised CILEX members potentially unable to bear their own
regulatory costs, let alone those of the non-authorised CILEX membership putting
a strain on SRA resources overall.

Education
Q6. Do you agree with our proposed overall approach to issues relating to the education
and continuing competence of non-authorised members?

30.

31.

32.

33.

It isappropriate that the setting of non-authorised level standards and
management of these members remains with CILEX. We support the SRA’s
intention not to authorise or otherwise be involved in the standards for individuals
to become CILEX Paralegals or students. However, CILEX can also manage any
character and suitability requirements and enforcement actions for these
members, as set out above, asa membership concern.

Since any requirements around continuing competence for non-authorised
members are purely for membership purposes, it isappropriate that CILEX
manages this aspect as part of its membership function, retaining the responsibility
to pass any relevant regulatory issues on to the SRA.

The SRA’s proposal to have a future role in oversight of education providers, in
recoghnition that the qualifications allow membersto become authorised in the
future, is entirely at odds with its approach to the education and training of
solicitors. Given that the SRA adopted this approach against the wishes of many in
the solicitor’s profession and continues to maintain that regulatory oversight of
education and training providersis not necessary, it seems odd to suggest a
contrary proposal in relation to CILEX members.

The consultation does not provide adequate detail about how these processes
would be managed or provide any assurance that the SRA would address this



inequality in the way that it proposes to regulate CILEX members compared to
solicitors. As such it is not possible to comment further at this time.

Draft regulatory impact assessment
Q7. Do you have any comments on our draft regulatory impact assessment?

34.

35.

36.

37.

38.

Disappointingly, despite concerns expressed by the Law Society in response to the
previous consultation on CILEX?, the SRA continuesto deny the potential for
negative impacts on the solicitor profession, instead reasserting that it believes the
changeswill be “broadly neutral”. Being unable to acknowledge the potential for
any negative impacts is unhelpful as well since it means the SRA cannot prepare to
address them.

The SRA's response to the previous CILEX consultation noted that, “many
respondentsdid voice opinions about CILEX's proposal to redelegate regulatory
oversight of authorised CILEX membersto us. Most respondents, including most
law firms and individual solicitors, TLS, local law societies and the CLSA expressed
opposition to the overall idea of the SRA regulating CILEX members and
entities.!'” The Law Society does not stand alone in having serious concerns about
the SRA’s proposals and the SRA's dismissal of these concerns as ‘out of scope’ is
unacceptable. The refusal of the SRA to engage on the question of whether or not
thisis something it should be doing is a considerable concern in itself.

Even more so than before we would highlight that, given that the majority of CILEX
members, both authorised and especially non-authorised, already work within SRA
regulated entities and are therefore subject to SRA regulation in that way, thisis a
disproportionate amount of upheaval and cost for any limited gains that CILEX or
the SRA may expect to achieve.

The Law Society’scomments below are limited by the information provided, which
isinadequate, lacking in detail and evidence. The SRA has failed to demonstrate
how the proposals meet the bar of positively influencing or promoting the
regulatory objectives and to assure the affected regulated communities that the
proposals will not have a negative effect. The proposals may well adversely affect
these regulatory objectives. We will give further consideration once further detail
emerges.

We have considered the proposals against the regulatory objectives and set out
where there is the potential for negative impacts from the implementation of these
proposals, in conjunction with those previously consulted on by the SRA.

Protecting and promoting the interests of consumers and enhancing consumer protection

39.

The proposed regulation of non-authorised CILEX members by the SRA increases
the potential for consumer confusion. Far from simplifying the regulatory
landscape, as the SRA suggests, thiswould be a further exacerbation of the issues
we raised in response to the previous consultation, regarding CILEX's proposals

10 hitps://www.lawsociety.org.uk/contact-or-visit-us/press-office/ press-releases/ sra-regulation-of-

cilex-could-risk-consumer-confusion
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for title change, which our research has shown would cause consumer confusion,
and the potential for a false equivalence in the eyes of consumers with the
regulation of these individuals by the Solicitors Regulatory Authority.

40. Whilst the SRA notesthat its proposed approach to investigation and enforcement
would reduce differences in the treatment of non-authorised persons, thisis not
necessary or proportionate and implies a false equivalence. Non-authorised
persons undertake a very different level and type of work, usually under the
supervision of an authorised person. This should be recognised in the way they are
overseen, which would most suitably be managed at a firm level by the SRA, asiit
does currently, and by CILEX as a membership concern on an individual level.

41. We maintain that both sets of SRA proposals would negatively impact on the ability
of consumersto clearly understand the choice of legal services available to them
and to choose the appropriate provider to meet their needs —especially for more
vulnerable service users.

Promoting and maintaining adherence to the professional principles

42.By applying the same high standardsto all CILEX members the SRA is not only
blurring the lines between the qualifications and responsibilities of solicitors and
authorised Legal Executives, but between those two legal professions and the
mass of non-authorised CILEX members, who range in role from students to
paralegals and others.

Encouraging an independent, strong, diverse, and effective legal profession

43. Requiring CILEX membersto treat colleagues fairly and with respect, including
conduct outside the workplace is something that is required of most CILEX
members already since they work in SRA regulated firms. These proposals add no
further value.

44. Further views are expressed in response to question 8, below.
Protecting and promoting the public interest

45. The SRA states that these proposals will ensure that the regulation of unauthorised
CILEX membersis sustainable, by adopting the CRL funding model of having
authorised CILEX members pay for their regulation and the regulation of non-
authorised CILEX members. There are a number of issues with this. First and
foremost is that these non-authorised members of CILEX do not require regulation
and are in fact already largely overseen by SRA firm regulation, or supervision of
regulated individuals, as acknowledged by the SRA. Second, isthe assumption
that authorised CILEX memberswould continue to be able to bear the burden of
their own regulatory costs, and in addition, the costs of non-authorised CILEX
members. Given the small number of authorised CILEX members, we have
concerns about this, particularly since the number of non-authorised CILEX
members has grown disproportionately to the number of authorised CILEX
members, with the purchase by CILEX of the paralegal register and its plansto
expand this area with the Chartered Paralegal qualification.



46.

The proposals expose the current regulatory arrangements for solicitors to
unnecessary risk and take the SRA further away from its core purpose of regulating
the solicitor profession, on which the SRA should focus, particularly in light of
recent events around Axiom Ince, the SSB Group and the failure to correctly
implement new SQE assessment policies. The public interest is, after all, best
served by having a well-regulated legal profession.

Improving access to justice

47.

The LSB's stated position isthat improved access to justice will only come through
the lowering of regulatory barriers, thus enabling completely new entrants. Thisis
in complete contrast to the SRA’s proposals to impose unnecessary individual
regulation, in addition to firm regulation, on the non-authorised members of
CILEX, never mind the intention to peg that regulation to the same level expected
from an authorised Legal Executive, which the SRA has acknowledged is akin to
that expected of solicitors.

Draft equality impact assessment
Q8. Do you have any comments on our draft equality impact assessment?

48.

49,

50.

51.

Since the SRA has acknowledged that it has limited accessto data on unauthorised
CILEX members and has instead referenced all CILEX members in this section, this
cannot be considered an accurate equality impact assessment.

We acknowledge that the SRA continuesto assert that proposed changes are not
expected to result in new barriers or burdens, since costswould, as now, be met by
authorised CILEX members and other proposals broadly mirror current
requirements. However, any change in regulation is likely to have an impact and, in
this case, the SRA has no evidence either way.

The SRA must promote the regulatory objective to encourage an independent,
strong, diverse, and effective legal profession. As explained in response’? to the
SRA's previous consultation, we demonstrated those proposals have the potential
to result in higher and possibly unnecessary regulatory standards, regulatory
burdens, and cost for Legal Executives.

Making it harder and more expensive to qualify and operate a businesswould do
the opposite of encouraging an independent, strong, diverse, and effective legal
profession. The additional burden of funding the regulation of non-authorised
CILEX memberswould exacerbate this risk.

52. We would expect further analysis and a thorough impact assessment, based on
full information, which considers the potential for any adverse effects from
these proposals, particularly focusing on solicitors as the profession regulated
by the SRA. The analysis should include the potential adverse impact of joining
together the regulation of the two professions, as well as the additional non-
authorised CILEX members. We would also expect to see the SRA clearly
express how the effects of changes would be monitored, what data would be
collected and how thiswould be analysed, as well as how the SRA could stretch

2 hitps://www.lawsociety.org.uk/contact-or-visit-us/press-office/ press-releases/ sra-regulation-of-
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its resources to accommodate the regulation of not only an additional
profession, but also these non-authorised CILEX members.
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28 May 2024

Dear Policy Team,
Re: Consultation on Arrangements for Regulating Non-Authorised CILEX Members

The Panel welcomes the opportunity to comment on the SRA’s arrangement for
regulating non-authorised CILEX members. In November 2023, the Panel responded to
the SRA’s consultation on how it proposes to regulate CILEX members. We said:

“The proposal to redelegate regulatory responsibility to the SRA lacked evidence of
consumer engagement or research, so there is insufficient evidence on which to base
any judgement. A considered response could only be made if we could see the
benefits, costs, and risks to consumers. We would also expect to see information on
how these proposals would be monitored and evaluated by the SRA and by CILEX"”.

Prior to the response above, the Panel also responded to CILEX in November 2023
saying:

“The Panel wants to note that it unequivocally agrees with the outcomes that CILEX is
seeking to achieve with re-delegation. The Panel considers that consolidation of
regulators may be a good thing, if it is designed to achieve the pulling together of
knowledge, lessons, consumer research and engagement.

While the Panel agrees with the outcomes described above, and with the scale of the
challenges that consumers currently face when navigating this fragmented and
complex sector, we are not in a position to decide whether we can support these
proposals because the evidence threshold and analysis to help us make an informed
decision has not been met’.

Legal services is a large eco-system, with multiple players and a variety of services,
alongside different business models. All the players, including the permutation of
services on offer, have a crucial role to play in providing access to justice. This is good
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for consumers. However, we have also noted the challenges posed by an archaic
regulatory framework, with existing fragmentation and complexity reinforcing
information asymmetry and exacerbating consumer confusion. Intellectually, we
recognise that re-delegation of regulatory powers to the SRA, offers a level of
consolidation and simplicity that could lead to good consumer outcomes. Therefore, on
the specific question of whether the SRA should take over responsibility for non-
authorised CILEX members, along with authorised CILEX members, our answer is yes.
We are convinced by the arguments made in the consultation document. Non-
authorised members are important contributors and professionals in the ecosystem. If
the interest of consumers is at the heart of these considerations, then it makes perfect
sense to transfer the oversight of standard setting, investigation and enforcement to the
SRA. This will ensure continuity in consumer protection and remove/reduce regulatory
arbitrage in the sector. Therefore, in principle, we broadly support the approach of the
SRA regarding un-authorised persons.

However, good principles or approaches are not enough to base seismic regulatory
decisions on. In 2023, the Panel published a research report! describing, with
evidence, what it means to be consumer focused. In that report we noted that the
quantity and quality of research and engagement in the sector needs to be raised, and
we offered ideas and recommendations for doing so. The report also sets out best
practices to developing and implementing regulatory policy, which gives due regard to
the needs of consumers. This consultation paper falls short of the advice and
recommendations made in that report.

The Panel has been disappointed with the quality of evidence and information from
both CILEX and the SRA. And we have also raised concerns about the sequencing of
events e.g. conducting consumer research after a consultation paper has been
published. Also, the low quality of research and analysis done, means that the impact
of these proposals cannot be properly assessed, and much of the content in the
regulatory and equality impact assessment sections of the consultation is based on
assertion rather than evidence. This goes against the principles of good policy making
noted in our consumer-focused regulation report. Unfortunately, this consultation paper
has not assured us that any of our previous comments or concerns have been properly
addressed. There are also important aspects of these sets of proposals that have been
poorly drafted or explained, this is noted below.

Given that we have criticised the lack of detail twice, we are forced to conclude that a
decision was taken to ignore this feedback, consequently handicapping us from being able
to assess the proposals based on evidence. We will consider writing to the LSB should
CILEX decide to submit a rule change application. We will note our concerns about the
quality of evidence gathered, analysed, and explained.

Reflections on the consultation questions

Do you have any comments on the draft revised SRA CILEX Code of Conduct and
its application to non-authorised CILEX members?

The Panel agrees that maintaining one common-code of conduct for all CILEX
members will be simpler and more effective. However, this common code of conduct
must have the requisite flexibility to deal with the variations in responsibility and roles of
CILEX members, as noted by the SRA. Whist we are satisfied with the intention of the
SRA to do this, and believe they have transferable experience of regulating non-
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authorised individuals in SRA regulated firms, we do want to see more around how the
SRA plan to train and support their staff to be effective in such cases.

Do you agree with our proposed approach to applying the character and suitability
rules to applicants for CILEX membership and non-authorised CILEX members?

The Panel does not object to the SRA’s proposals here. We agree with the provision to
declare prior and ongoing conduct issues. We also accept the rationale outlined in the
paper on why the SRA prefers to adopt its own character and suitability rules.

Do you have any comments on any aspects of our approach to investigation and
enforcement of non-authorised CILEX members?

We agree with the approach set out in the consultation paper on the approach to the
investigation and enforcement of non-authorised CILEX members. However, the
approach to investigation and enforcement would need to be carefully balanced against
the roles and responsibilities of different members. This will require skill, expertise, and
experience, some of which the SRA has, but may need to bolster. Given the challenges
the SRA has faced in recent months around supervision, investigation, and
enforcement processes, it is important that the SRA is transparent about how it plans to
skill up, build in flexibility, and equip itself to deal with this new area of work, including
what it will cost.

That said, the Panel is not satisfied with the proposals for appealing decisions on
enforcement. In our view, everyone subject to disciplinary action must be entitled to
some form of appeal, with independent scrutiny built into it, especially where the
outcome impacts on individuals’ ability to earn a living. The process should be simple
and easy to comprehend. The Panel is uncomfortable with a process that does not
involve any independent scrutiny of SRA’s enforcement decisions. Moreover, the
process outlined in the consultation paper is not sufficiently detailed or evidenced, to
give us the confidence and assurance that the rights of practitioners and consumers
have been appropriately considered and balanced.

Finally, the Panel is dissatisfied that in some circumstances parallel disciplinary action
may be undertaken by the SRA and CILEX. This area is poorly explained so it may be
that we have misunderstood it. However, if our reading is correct, it is our strong view
that individuals should not be subject to parallel disciplinary proceedings. We suggest
that in future, the SRA should consider outlining these technical or intricate elements by
using case studies, flow charts or scenarios.

Do you have any comments on the draft changes to the SRA Standards and
Regulations?

The Panel does not have any comments on the draft SRA standards and Regulation.
Do you agree with our proposed approach to the costs of regulating unauthorized
CILEX members?

There is insufficient detail to make an informed decision about the cost. We raised this

same issue in response to CILEX’s own consultation. We are perturbed by the scanty
detail, lack of evidence or rigorous analysis in this area. Assertions and principles are



not financial facts or estimations on which projections and risks can be gauged or
mitigated against.

Do you agree with our proposed overall approach to issues relating to the education
and continuing competence of non-authorised members?

The Panel does not object to the approach set out in the paper and sees the merit in CILEX
retaining the role of assessing the continuous competence of non-authorised members. We
also agree with the SRA’s proposals to have a future role in oversight of education.

Should you have any questions pertaining to this consultation response, please contact Lola
Bello, Consumer Panel Manager at Lola.Bello@legalservicesconsumerpanel.org.uk, with
any enquiries.

Yours sincerely,
ol
by

Tom Hayhoe
Chair
Legal Services Consumer Panel



